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SENTENCING AMENDMENT BILL 2000 
Second Reading 

Resumed from 15 November. 

MR McGINTY (Fremantle) [12.29 pm]:  The Opposition does not oppose the legislation in the form that it has 
been returned from the Legislative Council.  In essence, the amended legislation provides a two-stage sentencing 
regime.  Collectively, those two stages are designed to achieve greater clarity in the sentencing regime, greater 
public understanding of sentencing, greater accountability by the courts, and greater consistency in sentencing.  
Nobody would disagree with any of those objectives.   

The first component of sentencing contained in this legislation is sentence reporting.  Under this legislation, 
judges will be required to set out in a prescribed manner the factors that the court took into account, and the 
degree to which they were influential, in fixing each sentence.  This is designed to achieve greater uniformity in 
the way sentences are reported.  That will be helpful from a record gathering point of view and also in making 
sure that all relevant factors are taken into account.  That is the unobjectionable first stage of this legislation.  
The second stage relates to the establishment of sentencing benchmarks.  The information gathered in the 
sentence reporting stage, including mitigating and aggravating factors, would then be used to arrive at a 
reasonable prediction of the approximate sentence that should be prescribed for that offence.   

Essentially, under this legislation, the sentencing judge would be required to calculate two sentences.  The first 
would be the sentence to be imposed, and the second would be the benchmark sentence that took into account 
the factors to which I have referred.  If the sentence imposed by the judge deviated from the benchmark, the 
judge would have to explain the factors that he took into account and the reason he did not apply the benchmark.  
Again, that is not objectionable, and by and large it reflects the practice that applies in our courts today.   

The Legislative Council has deleted from the Bill - to which the Opposition agrees - the ability for the Attorney 
General to adjust benchmark sentences and certain consequential matters that flow from giving the Attorney 
General, in some circumstances concerning the Parliament, an ability to control actual sentences imposed by the 
courts.  One reason I am pleased that the third leg of the sentencing matrix legislation - the most odious part - has 
been deleted, is that legislation with parts 1 and 2 in operation will point to whether part 3 is necessary.  The 
Opposition has the gravest doubts that it is justifiable, but Parliament will now have time to make that judgment 
on whether a further control or fetter on the court’s power to exercise discretion in sentencing is necessary and 
well-founded.  The ability to fix a matrix sentence, and for it to be adjusted by the Attorney General, has been 
deleted from the legislation.  The matrix benchmark sentence is presumed to be the correct sentence.  If the 
Attorney General believed that the benchmark sentence should be increased or decreased, it would be done by a 
regulation that required a vote of approval by both Houses of Parliament.  Parliament cannot amend; it can only 
approve or disapprove of the Attorney General’s proposal for a new benchmark or matrix sentence in an offence.   

The Bill went on - this has since been deleted - to provide that the repeal of such a regulation was by the 
Attorney General gazetting a regulation to that effect, without the need for parliamentary approval.  Sentences 
could be increased or decreased by a regulation that required the approval of Parliament - it would not come into 
effect if it was disapproved by Parliament - but parliamentary consideration would not be needed to change the 
sentencing by deleting regulations or repealing those regulations.  That was not well thought through.   

The legislation also provided an automatic right of appeal if the court deviated from the matrix benchmark 
sentence.  The onus was on the beneficiary of the sentence to show why the sentence should not be in accordance 
with the matrix.  In other words, if the sentence were more severe than indicated by the matrix, the onus would 
be on the Crown or the prosecutor to establish that a more severe sentence appropriate to the circumstances.  If 
the sentence were too lenient, the onus would be on the defendant to show why, on appeal, it should not be 
increased and made more severe.   

The three-part matrix sentencing regime gave rise to a number of issues that are no longer of great significance 
because the odious third part of the sentencing matrix has been deleted.  The first criticism was that well paid, 
highly skilled judges made decisions that took into account different facts and circumstances in each case, but 
those decisions would be replaced through this legislation by sentencing by computing.  If any member has any 
doubt that that was the intent, I refer him to the Bill being debated today.  Clause 101C(2) states - 

Regulations may provide for the use of computer programmes approved under the regulations to 
prepare sentencing reports.   

The whole issue has been pushed along the lines of something that would fit within a computer program.  As any 
judge would say, judges are paid to accept criticism and to make tough decisions in difficult cases.  Cases will 
not always fit within the limits of a computer program; nonetheless, this legislation was pushed in that direction.   
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The Opposition’s other concern was that the matrix would put pressure on judges, particularly in the superior 
courts - this legislation was not intended to apply in the Magistrates Court - to impose lower sentences for the 
worst offences.  The whole purpose of this legislation is to coerce judges to conform to sentencing within the 
matrix average - the average sentence for an offence, after taking into account its circumstances.  I readily see a 
situation developing in which pressure not to give the maximum penalty but to give the matrix formulation 
would be placed on a judge required to impose a sentence for an offence at the severe end of the scale.  This 
would undoubtedly be less than the maximum penalty contained in the legislation.  The Opposition was 
concerned that the averaging effect would mean lower sentences could become a trend for the most heinous 
crimes.  The fact that the opposite might also be true did not cause the Opposition great concern.   

In striving for the average, a harsher penalty may be imposed for crimes at the lower end of the scale.  That does 
not cause the same concern to the Opposition as does the tendency to impose lighter penalties for more serious 
crimes.  That criticism needs to be taken into account because it will be an impact of this legislation.  That 
concern remains; it has not been completely done away with by the deletion of the third phase of the sentencing 
matrix.  Although the adjustment by the Attorney General resulted in the automatic right of appeal being no 
longer part of the measure, pressure will apply to judges to apply a sentence within what is deemed to be the 
correct sentence for that type of offence. 

Another remaining valid concern relates to delays in sentencing.  Considerable debate has ensued in this place 
over the past few years about delays in the criminal justice system, particularly for indictable offences in the 
District Court.  The matrix, as it is currently proposed, will add to the already unacceptable delays in sentencing 
criminals.  The judges themselves have said - it is not simply my speculation - that they will not be able to 
sentence at the time of a plea of guilty.  I refer to the report on the legislation tabled in this House by the Chief 
Justice of the Supreme Court of Western Australia, Hon David Malcolm, in which judges estimated the matrix 
will double the amount of time for sentencing.  Judges will need to calculate two sentences in a particular format.  
We should go out of our way to avoid anything that adds to the unacceptable delay in sentencing criminals.  If 
judges are correct in their assessment, it remains a criticism of the legislation. 

Given that the worst elements of the legislation were deleted in the Legislative Council, and that the Government 
does not propose to re-introduce them in this Chamber, the Labor Party does not object to the Bill.  We will see 
how it works.  We will watch closely and seek feedback from judges on whether the measure delays the 
sentencing process.  It would appear that it will do so.  Judges believe it will double the amount of time spent on 
sentencing, and sentencing already requires a great deal of time, as anyone with any experience in courts is 
aware.  This problem is particularly acute in country areas.  The District Court, for instance, visits 11 country 
cities and towns on circuit.  I can see problems when judges are in country towns for a limited time, as they will 
have to conduct a trial and calculate two sentences.  If the time for sentencing will be doubled, as judges say will 
happen, sentencing may well be held over until the next visit on circuit by the judge. 

Mr Prince:  They are usually remanded in Perth.  They have been doing that for 20 years. 

Mr McGINTY:  Sometimes. 

Mr Prince:  More often than not, if they are not sentenced within the circuit sitting in the town, they are 
remanded to Perth.  You can’t keep people waiting for three months for a sentence.  That would be absurd. 

Mr McGINTY:  That is right.  It will pose a problem.  People are often sentenced in town while the court is on 
circuit. 

Mr Prince:  So they should be. 

Mr McGINTY:  This will not occur to the same degree if the view of the judges is correct because the judge will 
not be there on the Monday following the trial.  Circuit times are fixed.  It would be all right if spare time were 
available.  Recent discussions I have had at courthouses the length and breadth of the State indicate that the 
matrix will pose a problem with sentencing in major country towns.  The power to remand to Perth for 
sentencing will remain, but that is not a desirable or optimal option.  The more sentencing done on the spot, the 
better.  This will be a problem in country areas. 

I now refer to the complexity of the matrix calculations.  We are still in the dark to a degree on these matters, as 
a lot of what will be required of judges will be prescribed in the regulations.  Undoubtedly, extra time and 
resources will be required by courts to conduct sentencing responsibilities.  This will add to the cost of justice.  
More judges will be required to be appointed to avoid a blow-out in criminal trial waiting times.  In essence, it 
will result in an expensive system that will impose additional costs and require additional resources to be 
implemented.  An honest assessment will be needed of whether the extra costs and resources deliver 
commensurate benefits. 
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Another way to tackle the matter has succeeded very well in New South Wales, where sentencing is as 
controversial as it is in Western Australia.  A more vigorous approach was taken by the New South Wales 
equivalent of our Court of Criminal Appeal in delivering sentencing guidelines, or having judges prescribe in test 
cases the appropriate sentence.  Judges were more active in that area.  I have the impression that the judges of the 
Full Court of the Supreme Court, or our Court of Criminal Appeal, have not been as active as they should have 
been in tackling this issue within their resources.  Had the Supreme Court, in dealing with appeals in relation to 
criminal matters, dealt with the issue more vigorously, as has occurred in New South Wales, with either 
sentencing guidelines or judgments from the Court of Criminal Appeal to increase the tariff for particular 
offences to clarify them from time to time, perhaps we would not be looking at this issue today. 

Also, the legislation will not apply to the Magistrate’s Court, which does the vast bulk of sentencing in Western 
Australia.  It is not intended to apply at this stage, but nothing states that it could not apply in the future.  The 
Chief Stipendiary Magistrate can publish sentencing guidelines to achieve desired openness and consistency.  
That simple solution could well apply to superior courts which would render the matrix unnecessary.  At best, 
the matrix will be problematic.  This other option should have been explored before adopting this matrix. 

The Court of Criminal Appeal has undertaken this function on occasions to establish the equivalent of sentencing 
guidelines or determining the tariff for a particular offence.  From time to time, the Court of Criminal Appeal has 
adjusted upwards the penalty to be imposed in a case.  We have seen that occur in a number of areas of recent 
controversy.  Undoubtedly, all available statistics indicate that the courts have tended to apply longer sentences 
for offences causing concern in the community.   

That is one of the reasons that, in the past few years, the prison population in Western Australia has grown by 40 
per cent.  One of the reasons that there is such overcrowding in the prisons, despite the public view on these 
matters, is the tendency to sentence more severely the offences that cause the most concern in the community.  It 
needs to be said - I know it is not a popular point of view but it remains a fact - that I am disappointed about the 
lack of activity and profile by the Court of Criminal Appeal in dealing more vigorously with these matters when 
the public perceives that there is a significant problem.  I hope one of the lessons for the judiciary that will come 
from the matrix legislation is the need for judges to be more responsive than they have shown themselves to be 
in some respects, at least in a public sense, in the past. 

The other concern the Opposition had - which is no longer a concern because of the deletion of the third part of 
the matrix - is that the matrix involved detailed regulation of sentencing by the Executive and not by the 
judiciary or the Legislature.  Public scrutiny of the prescription of sentencing will be missing.  Last week, 
legislation was brought before the House to increase the penalties for major crimes against seniors.  They 
included robbery, burglary, fraud and assault.  There is already a prescription in the Criminal Code that provides 
for significantly greater penalties for sexual assaults against seniors.  When the victim of a sexual assault is over 
the age of 60, it is regarded as a circumstance of aggravation and significantly heavier penalties apply.  Other 
matters such as common assaults - that is, non-sexual assaults - are left to the discretion of judges on whether to 
impose a harsher penalty.  The point is extensive debate occurred in this Parliament about the merits of 
increasing the maximum penalties imposed when a victim of crime was a senior citizen.  The Parliament voted 
not to increase the maximum penalties contained in the legislation.  Parliament had an option.  It could have 
amended what was before it - as the Opposition has done on a number of occasions with the Government’s 
legislation.  In the past, the Opposition has proposed amendments to proposals that are insufficient or too 
extreme and it has come up with alternatives. 

Under the third part of the matrix, as originally proposed, Parliament would vote to approve or not approve the 
new standard penalties as proposed by the Attorney General for particular offences.  There was no capacity to 
debate extensively, move amendments or have Parliament determine what the case would be.  It would simply be 
a matter of approving or disapproving what the Attorney General had done by regulation.  It is important that we 
have, as we have had for hundreds of years, parliamentary debate on these issues, the capacity to move 
amendments, and for the Parliament - not the Executive - to determine the level of penalties for criminal 
offences. 

The matrix, as proposed - I refer particularly to the third part that has been deleted - was a radical change that 
would stand the State’s sentencing regime on its head.  Traditionally, Parliament set the sentencing limits for 
courts to apply.  It was generally in the form of a maximum penalty; sometimes in the form of a minimum 
penalty; and sometimes in the form of a mandatory penalty that would brook no deviation.  The sentencing 
matrix is a radical change that would have a dramatic effect on the workload of the courts in the first instance 
and on appeal, and involve the Executive, in my view, in an unacceptable way in the sentencing process.  That 
posed a range of constitutional problems that could have arisen if the sentencing matrix as originally proposed 
went ahead. 
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Western Australia has consistently had the highest rate of imprisonment of any State in Australia.  That is why 
the State's prisons are overcrowded and new prisons are being built. 

There is total opposition by the judiciary in Western Australia to the proposed changes before Parliament.  
Members know, as in any area of endeavour, that a cooperative approach, with both Parliament and the judiciary 
reserving their rights, is the best way to achieve positive outcomes.  A stand off or violent disagreement between 
two of the three arms of Government - in this case the Legislature and the judiciary - is not conducive to good 
law making.  Wherever possible, it should be avoided.  All of the judges in Western Australia have shown their 
total opposition to this legislation.  That should sound warning bells.  For that reason, I am pleased that the 
Legislative Council has done what it has done.  It has deleted the third and most problematic issue relating to the 
sentencing matrix. 

The Opposition is not opposing the legislation in its current form.  It will give judges, those involved in the 
administration of justice and Parliament the opportunity to see the first two stages of the matrix in operation.  If 
justification exists to bring back the third stage, it can be debated on the facts and experience.  That is the best 
way to bring back legislation before Parliament; rather than rushing headlong into a radical change that is 
violently opposed by judges and to turn centuries of sentencing experience on its head for benefits that may well 
be illusory at the end of the day.  That is the reason the Opposition is happy to support the legislation. 

There is another reason that the matter should proceed with caution.  The legislation has been proposed by the 
Attorney General, Hon Peter Foss.  He has a track record that would not inspire anyone with confidence when 
looking at radical changes in matters connected with his portfolio.  Members will remember when he initially 
became a minister his first portfolio was Health.  He set about a radical restructuring of the administration of the 
Health Department.  He introduced the purchaser-provider model within the Health Department and he threw out 
the structure of using health regions in the metropolitan area as it had been applied under the previous 
Government.  He was not long in that portfolio before he had to be removed.  His successor, Graham Kierath, 
became the new Minister for Health and quickly threw out the reforms that had been introduced by Hon Peter 
Foss.  We then saw the beginning of eight years of wasteful tinkering with the structure of Health in Western 
Australia.  The architect of the first of the changes was none other than the Attorney General, Hon Peter Foss.  
After his removal from the portfolio, the system was changed back again.  He then became Minister for the Arts.  
He came up with a proposed new structure.  It was one that had the entire arts community at war with him.  
Again, he had to be removed.  He was replaced by the member for Murdoch, Mike Board.  Hon Peter Foss’ 
radical restructuring plans for the arts went out the window.  There was a pattern of radical, unnecessary change 
that upset everybody on the way through.  He did it in Health, he did it in Arts, and he is now proposing to do it 
in the Attorney General’s control of sentencing.  He is messing up that as well.  With that sort of form, it is no 
wonder that people such as retiring Supreme Court Judge Des Heenan described the sentencing matrix - as it was 
originally proposed in the upper House - as crazy.  I did not know whether he was talking about the architect of 
the Bill - Hon Peter Foss - or the legislation itself.  One could appropriately apply that criticism to both.   

We witnessed in this place the unprecedented tabling of a 70-page criticism of the legislation by the Chief 
Justice of the Supreme Court of Western Australia and Judge Heenan described it as crazy.  Anyone who has 
taken the time to read Chief Justice Malcolm’s paper would have noted the numerous major issues raised by the 
legislation.   

For those reasons, the Opposition does not oppose the legislation as it has been introduced.  The Government 
wishes to implement it, and the Opposition will support it.  We will wait to see whether the crazy, loopy and 
eccentric third stage of the matrix - perhaps appropriately dubbed as another of Foss’s foibles - is well founded.  
I have the gravest doubts.   

MR PRINCE (Albany - Minister for Police) [1.01 pm]:  I thank the member for his contribution.  I disagree 
with almost everything he said about the Bill and the Attorney General.  I will make a few factual, non-abusive 
points in reply.   

Firstly, stage 3 - the part removed by the Legislative Council - did not provide the Attorney of the day with the 
power to prescribe sentences.  That could have been done only by both Houses of Parliament passing a 
regulation telling the sentencing courts the range within which they should sentence for any prescribed offence.  
Of course, the courts would still have had the power to go outside that with consequential appeals.  What the 
member said about stage 3 is incorrect.   

Secondly, the member tried to project the image that the matrix is computer-driven sentencing.  That is not so.  
The computer holds information that can be used as a resource for judicial officers.  The same result could be 
achieved by people using their brains, spreadsheets and pieces of paper.  It is called “pattern analysis”.  The 
computer is able to do that far more quickly than humans can.  It is a tool, not the driver, of the exercise.  The 
program would not calculate the sentence, and to say that it would is absurd.   
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Thirdly, the matrix - the grid in particular - will be more than flexible enough to cater for offences at either end 
of the scale of seriousness.  To say otherwise is again incorrect, and those who have said that have not 
appreciated it in its totality.   

Fourthly, sentencing reports, which are included in stages 1 and 2 and which are before the House today, will 
reflect current court sentencing practice and little more than that.  That is fine, because they will be based on 
information provided by the judicial officers.  They will also be useful because they will provide a great deal 
more by way of explanation and transparency about the weight judges put on some issues and criteria and the 
matters that impress them when dealing with individuals.  That is totally appropriate; there is nothing wrong with 
it.  That results in the public knowing more accurately than is currently the case what has impressed a judge in a 
particular sentencing exercise and makes it more explicable and understandable.  The current problem with 
sentencing - this is in part a fault of selective, sensationalised reporting of very few cases in the media - is that 
members of the public, who do not flock to the courts to observe proceedings as perhaps they did 100 years ago, 
are reliant on that form of reporting for their impression of what goes on in the courts.  That leads to a biased 
view of the working of the courts.  I say that in defence of the courts.  I am not criticising the media either; that is 
the nature of reporting.  It is selective because it must be and it must pluck that which is sensational and likely to 
grab the attention of the reader or viewer, otherwise the outlet is not able to sell its advertising time or space and 
the operation is uneconomic.  That is the nature of news reporting in Australia today, and indeed throughout the 
western world.  A number of comments to that effect have been made here, in the United States and in the 
United Kingdom.  Those comments have been far more eloquent than mine have been today.  The courts may 
well be doing the job required of them very well, but the vast majority of people do not understand that.  It is no 
fault of politicians on either side of the argument that that is the case.  Ensuring that courts explain themselves in 
a more consistent fashion - that is, from one court to another, one judge to another and one time to another - will 
provide a better and more accurate flow of information.  Hopefully, some of the misinformation and 
misunderstanding about the way courts operate will be diminished over time.   

The law must reflect the general middle-of-the-road standards of the population of the day.  As I said on 
Wednesday last week during the debate on the Opposition’s Bill dealing with the protection of seniors, it is all 
very well to transfer the concept of justice and punishment from that inflicted by the victim on the perpetrator to 
that inflicted by the King - as it was originally, and these days by the State - but we are still reliant upon the 
general acceptance of the law for its efficacy.  To remove any interference by the people through their 
representatives in this place from the sentencing process is fundamentally wrong.  It is surely good law to have a 
system such as the matrix and that provided for in this legislation, which allows the people to express their views 
- through the Parliament - about the appropriateness of a sentence for a particular offence.  It provides a 
transparent and accountable system and the process is subject to disallowance, all the other checks and balances 
in this place and wide publicity.  To say that it is not good law loses sight of the fact that any law relies on the 
general acceptance of the vast majority of the middle ground of the Australian population for its strength and 
acceptability.  

The court of appeal of the Full Bench of the Supreme Court has been asked in the past four or five years on at 
least five separate occasions to hand down guideline judgments.  I agree with the member for Fremantle - 
although I do not often do so - that it would have been a good move if it had done so.  On each occasion, the 
court refused to hand down such a judgment.  In doing so it abrogated the opportunity to establish a guideline 
judgment that would have helped to explain what the courts expect judges will do in sentencing and also what 
the people perceive the courts are saying they will do.  Because the court refused to do that on five occasions, it 
is futile to continue to follow that path.   

This Parliament has increased statutory penalties on a number of occasions; for example, it has increased the 
penalty for aggravated burglary from 18 to 20 years’ imprisonment and the penalty for burglary was increased to 
18 years’ imprisonment.  This Government has been active over the past seven or eight years in dealing with 
maximum penalties and, to a limited extent, with minimum penalties.  The effect on sentencing practices, 
particularly in the large volume crime areas - that is, burglary and car theft - has been minimal.  Two measures 
have reduced the incidence of car theft so that this State has not topped the statistics for the past two years - New 
South Wales, that great Labor State, is the leader in that area in Australia.  Western Australia has had a reducing 
incidence of car theft of 8.1 per cent a year.  The national body dealing with car theft issues calculated that 
figure.  I disclosed that figure to the Parliament within the past 10 days.   

The Government has brought down the rate of car theft, of which there are many thousands per annum, by a 
combination of two factors.  Firstly, the immobiliser scheme is gradually making it much harder, in an 
opportunistic sense, to steal vehicles.  Secondly, the perception is that many vehicles are immobilised, hence 
harder to steal, so that, in essence, the targets have decreased.  The other factor that has been responsible for that 
is targeted policing, which is much derided by the Opposition.  That involves using pattern analysis, computers 
and computer programs.  It is reliant on information to target known recidivist offenders.  The latest research that 
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I have seen from the United Kingdom, and borne out in Western Australia, is that somewhere between 5 and 10 
per cent of the population is responsible for between 90 and 95 per cent of offences.  In a large volume offence 
area like motor vehicle theft, in particular, it is a few people who commit hundreds of these offences.  When we 
have been able to identify and target them, then arrest them and have more than sufficient evidence to take them 
to court and get a conviction - hopefully hundreds of convictions - and the courts have done the right thing and 
those people are locked up and are out of society, the result has been that those few people who have been 
responsible for such a lot of crime are not on the streets and not able to steal cars, so the rate of theft has gone 
down.  That has been achieved through a combination of immobilisers and targeted policing.  Increasing 
statutory penalties for car theft has not achieved that; those two other exercises have.   

Home burglary, particularly, is an area that is always difficult for police to deal with in the sense of 
apprehending lots of perpetrators.  Again it is an area in which a small number commits lots of offences.  Only 
recently I read a report from the police about charges of burglary in the Duncraig area.  A 34-year-old man had 
been charged with five counts of stealing a motor vehicle, two of stealing, three of wilful damage, and one of 
aggravated burglary.  He and others were caught in a house by the owner and were pursued.  That is a classic 
case.  The owner was fortuitously able to apprehend one of culprits.  The result was that the police were able to 
track them down and capture them.  That is a fairly rare occurrence.  Most burglars do not go into houses when 
people are there, because they are not interested in confronting people.  They want to steal things, and that is best 
done when people are away.  Most burglaries are carried out in daylight hours when the houses are unoccupied.  
That makes it even more difficult to apprehend them.  With pattern analysis, and the insight program being 
rolled out across all the police stations of this State, police are far more effective in predicting where these things 
will happen, and in arresting the miscreants.  Consequently, in Joondalup recently the police had a superb 
success over some weeks in arresting and charging people who have been carrying out these burglaries.  It is 
hoped that they will be taken out of society for some time.  In like fashion, Midland has had significant success 
using much the same techniques.  Those techniques are now being replicated throughout the metropolitan area.  I 
am sure that in the near future there will be a much greater clearance rate in burglary, which is the high volume 
of offences.  We are beginning to see a trend for a transposition of criminals away from home burglary to 
business house burglary, because they perceive those places to be easier targets.  I made a statement to that effect 
last week.   

Increasing statutory penalties for burglary has done practically nothing to reduce its incidence, because the 
average sentences imposed by the courts in either aggravated burglary or burglary have been under two years’ 
imprisonment.  However, it is plainly obvious, particularly from some of the work coming out of the UK, that 
imprisonment does deter people.  That is because the volume criminals are out of action for a time, which brings 
down the crime rate.  It also deters them because, as they get older - in their late twenties and early thirties - they 
say that the principal reason they want to give up a life of crime is because they do not want to go back to jail.  
Prison deters habitual recidivist criminals when they get to the age at which the first blush of youth has passed 
and aches and pains are coming on them and they tend to stop committing criminal offences.  Dealing with 
young people aged 14 years and upwards is a different exercise, because those sorts of deterrent aspects do not 
apply to them as they have not spent half of their adult lives in jail.  However, jail is a deterrent when people are 
getting into there thirties and forties.  Jail deters a certain class and category of criminal - the slightly older 
criminal who engages in these volume crimes.  That is something that should be borne in mind.  It is something 
that people understand, and people have the right to be heard and have their views appreciated.  However, at the 
present moment the courts are not sentencing for long enough on an average basis for burglary offences that 
come before them.  Increasing statutory penalties does not guarantee that the courts will impose any form of 
higher sanction, and statistics will prove that.  

The other point that was raised by the member for Fremantle was the constitutionality of the third stage of the 
matrix.  The Chief Justice of the Supreme Court referred to Kable v the Director of Public Prosecutions.  The 
Solicitor General gave advice to the Attorney General that it was not contrary to constitutional issues such as 
those raised in Kable.  Granted there are two different opinions - one from the Chief Justice and one from the 
Solicitor General; however, the fact is that Parliament makes the law and should make the law.  However, a 
small minority in the other place decided to remove that part of the law from the Bill.  Consequently, the effect 
that the Government and the people wish to achieve cannot now be achieved by this legislation.  I have said it 
before and I will say it again:  I urge all members of the coalition to take this matter to the people at the time of 
election.  We must explain clearly and concisely that the Parliament wants to give the courts direction as to the 
tariff, in an average sense, that should be imposed for these volume offences, with the discretion of the court left 
intact to vary from the matrix with consequential rights of appeal.  The Labor Party, the Greens (WA) and the 
Australian Democrats have thwarted that intent, which would have been done in open, transparent and 
parliamentary fashion.  The opposition parties should be brought to account at the next election.  

Question put and passed. 
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Bill read a second time, proceeded through remaining stages without debate, and passed. 
 


